
STATE OF NELI YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t . ion

o f

Gr i f f in  Plumbing & Heat ing Corp.

AFFIDAVIT OF MAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Art ic le 28 & 29 o f the Tax Law

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by mai l
upon Gr i f f in  Plumbing & Heat ing Corp. ,  the pet i t ioner  i -n  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s :

Griff in plumbing & Heating Corp.
18 Knel1 Dr .
t lassapequa, Ny 11762

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

o f  New York .

addressee is  the pet i t ioner

is  the last  known address

herein

of the

,--)
r/ ./

Sworn to

12th day

before me th is

o f  December ,  1980 .



STATE OF NBhI YORK
STATE TAX COMUISSION

In  the Mat ter  of  the Pet i t ion

o f

Gr i f f in  Plumbing & Heat ing Corp.

AIT'IDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  3129/74  -

Def ic iency or  a Revis ion

Refund of

the Tax Law

ro /37 /76 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Harvey 0. Garbar the representative of the peti-t ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr. Harvey O. Garbar
Goldstein & carbar
1800 Be1lmore Ave.
Bel lmore,  NY 11710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice vqi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said vrrapper is  the last

Sworn to before me th is

o f  December ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

December  12 ,  1980

Gri f f in  Plumbing & Heat ing Corp.
18  Kne l1  D r .
Massapequa,  NY 71762

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1139 & 1243 of  the Tax Lawr any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Harvey O. Garbar
Goldstein & Garbar
1800 Bel lmore Ave.
BeI lmore ,  NY 11710
Taxing Bureaut s Representat ive



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat. ion

o f

GRIFFIN PII]MBING & I{EATING CORP.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period l larch 29, 1974 through October 31,
7 9 7 6 .

DETBRMINATION

Appl ican t ,  Gr i f f in  P lumbing  & Heat ing  Corp . ,  18  Kne l l  Dr ive ,  Massapequa,

New York  11762,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r

refund of sales and use taxes under Art ic les 28 and 29 of the Tax law for the

per iod  March  29 ,  1974 th rough October  31 ,1976 (F i le  No.  21406) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  2 r ,  1980 a t  2 :45  P.M.  App l ican t  appeared by  Harvey  0 .

Garbar ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( l l l i l l i am

F o x ,  E s q .  ,  o f  c o u n s e l ) .

ISSW

Whether appl icantrs payments to subcontractors for the pumping of a

cesspool in connect ion with the instal lat ion of a sewer l ine were subject to

s a l e s  t a x .

FINDINGS OT'FACT

1.  0n  March  3 ,  1977,  app l i can t ,  Gr i f f in  P lumbing  & Heat ing  Corp . ,  f i l ed

an App l ica t ion  For  Cred i t  o r  Refund o f  S ta te  and loca l  Sa les  or  Use Tax  (ST-137)

cover ing  the  per iod  March  29 ,  1974 th rough 0c tober  31 ,  I976.  Sa id  app l i ca t ion

c la imed a  re fund fo r  sa les  taxes  o f  $2  1734.30  pa id  to  subcont rac tors  fo r



pumping cesspools on the grounds t tut  l , r" t  services performed in conjunct ion

with a capital  improvement were not subject to sales tax.

2 .  0n  December  15 ,  7977,  the  Aud i t  D iv is ion  den ied  app l ican t ' s  re fund

claim in ful l  on the basis that the work performed by i ts subcontractors was

maintaining, servicing or repair ing real property and therefore subject to

t a x .

3. Appl icant instal led and connected sewer l ines for individual homeowners

The municipal i t ies of Nassau County required that the exist ing cesspool or

sept ic tank on the property be pumped dry and f i l ted with a clean mater ial  as

part  of  the sewer inst.al lat ion. In compl iance with this requirement,  appl icant

subcont rac ted  fo r  such serv ices .

CONCTUSIONS Otr' tAI,'

A. That the work performed by appl icant as descr ibed in Finding of Fact

' r3fr  const i tuted a capital  improvement to real property;  that the service of

pumping a cesspool in and of i tsel f  is a service subject to tax under sect ion

t105(c ) (5 )  o f  the  Tax  Law;  however ,  in  the  ins tan t  case,  such serv ices  were  a

const i tuent part  of  the services performed in adding to or improving real

property by a capital  improvement and therefore are not subject to tax in

accordance w i th  20  NYCRR 527.7  (b ) (4 ) .

B. That the appl icat ion of Gri f f in Plumbing & Heat ing Corp. is granted

and the Audit  Divis ion is directed to refund the sum of $2,724.30 together

with such interest as may be lawful ly owing.

DATED: Albany, New York

DEC 1 2 leao


